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INTRODUCTION

By LoisJ. Schiffer
Assistant Attorney General
For Environment and Natural Resources
U.S. Department of Justice

We are pleased that the U.S. Attorneys Bulletin
has given us the opportunity to welcome all of you to
the world of environmental law and policy through this
and the next issue. The cases are important, the legal
issues and policy disputes fascinating, and the outcome
of protecting our environment for ourselves and future
generations aworthy goa. Through these articles we
hope to provide useful information for those of you
who already handle environmental cases, and to entice more of you to this work.

The Environment and Natural Resources Division works closely with the U.S. Attorneys
throughout the country on cases that fall into five major categories: pollution, public lands and
natural resources, wildlife, land acquisition and Indian resources. Pollution casesinclude civil and
criminal enforcement actions under laws protecting air, water, and land; Superfund cases;
challenges to federal agency regulations; and decisions on pollution. Most of the public land and
natural resource cases involve defense of decisions by federal agencies about forest management,
grazing, oil and gas leasing, and mineral development. We aso participate in water adjudications
in the west, and defend challenges to agency compliance with the National Environmental Policy
Act. Wildlife cases cover civil and criminal enforcement of laws protecting wildlife; wildlife
smuggling cases; and defense of agency decisions that must take into account Endangered Species
Act concerns. They aso include fisheries and coastal zone management cases. Land acquisition
isto acquire land for public uses, including national parks, courthouses, and military bases. We
also handle inverse condemnation (takings) cases. Findly, Indian cases include affirmative cases
to secure treaty hunting and fishing and other treaty rights for tribes in exercise of the United
States’ trust responsibility; and defense of decisions by federa agencies affecting Indians and
tribes.

The articlesin thisissue focus on law and policy related primarily to pollution cases. They
are a good mix of lega analysis and policy debate. They set forth both useful information for
handling cases and a flavor of the policy problems that surround the effort to protect our
environment. We welcome your interest, and invite you to call with reactions, questions, and
requestsfor further information. The Division’spoint of contact for U.S. Attorneysare those people
listed in our "experts' directory, or, if you would like help finding a contact, then Ignacia Moreno,
who can be reached at (202) 514-5243 or Ignacia.Moreno@usdoj.gov .

We like to think of our work as guided by the Native American principle of seventh-
generationthinking: that our effortstoday takeinto account the effect they may have on our children,
our grandchildren, and their grandchildren, seven generations out. It gives us the long view, and
underscores the importance and excitement of protecting our environment.

With warm regards,



Deterrence: A Strong Environmental
Crime Program Leadsto Industry
Compliance and a Cleaner

Environment

Robert Bundy

United Sates Attorney for the District of
Alaska; Co-Chair of the AGAC's
Environmental Crimes Subcommittee

Earl Devaney
Director of EPA’s Office of Criminal
Enforcement, Forensics, and Training

Edward Dowd

Former United Sates Attorney for the
Eastern District of Missouri; Former Co-
Chair of the AGAC's Environmental Crimes
Subcommittee

Seve Solow
Chief of the Department’ s Environmental
Crimes Section

Thanks to the hard work of hundreds of
Federal investigators and prosecutors,
environmenta crimes prosecution has produced
record fines and terms of imprisonment. Below are
afew recent examples:

I The District of Colorado convicted the
Louisiana Pecific Corporation of making false
statements to a regulatory agency, mail and wire
fraud, and conspiracy to violate the Clean Air Act.
The corporation paid a$5.5 million fine for the
Clean Air Act violation and $31.5 million in fines
related to consumer fraud. They also convicted two
corporate managers.

I The Southern Didtrict of Mississippi convicted
Paul Walls of 48 counts of FIFRA violations for
misuse of a highly toxic crop pesticide in homes.
These violations had caused hundreds of people to
become sick, and had cost the government millions
of dollars in cleanup costs. The sentence consisted

of the maximum one year for each count, and
Wallswill serve more than six yearsin prison.
Thisisthe longest sentence ever for a FIFRA case.

I |n the Southern District of Florida, the District
Puerto Rico, the District of the Virgin Idands, the
Didtrict of Alaska, the Centra District of
Cadlifornia and the Southern District of New Y ork,
Royal Caribbean Cruises, Ltd. (RCCL) pled guilty
to afleet-wide conspiracy to discharge harmful
guantities of oil and hazardous chemicals into
United States waters, making fal se statements to
the Coast Guard, and aobstruction of justice. The
corporation will pay a $27 million fine. Two
senior RCCL engineers were indicted, and they are
currently fugitives.

I The Didtrict of Alaska convicted a North Slope
oil drilling contractor of illegally disposing of
hazardous waste by injecting it down oil wells, and
allowing its release into aquifers. Along with
several employee convictions, the corporation paid
a$1 million fine, and will spend $2 million
developing amodel compliance program.

I The Eastern District of Missouri convicted the
Burlington Northern Railway of illegally releasing
more than 100 tons of |ead-contaminated wastes,
some of which reached atributary of the
Mississippi River. The company will pay more
than $19 million in criminal fines and cleanup
costs, and has devel oped a compliance program.
Two employees were indicted.

These prosecutions, and others across the
country, play critica rolesin protecting the
environment. These cases perform three vital
functions:

1. Punish egregious violators, and assure local
communities that the government is protecting the
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health of citizens and protecting natura resources,

2. Deter future violators, especially individuals;
and

3. Inform the regulated community that Federal
enforcement sets a uniform standard for
compliance; that no matter where a business
operates in the United States, it must comply with
federa environmental laws. This provides alevel
playing field for businesses that invest the time and
money to comply with the law.

By helping to insure compliance with
environmental laws, crimina enforcement has
played an integral part in the story of our nation’s
success. That success includes cleaner air and
water across the country. For example, 25 years
ago, only one-third of the nation’s waters were
considered fishable and swimmable. Today, that
proportion has been nearly reversed, and more than
60% are clean enough to be fishable and
swimmable.

The key to the successes in crimina
enforcement has been the effective cooperation
among the United States Attorney’ s Offices, the
Department’ s Environmental Crimes Section
(ECYS), the EPA’ s Office of Criminal Enforcement,
Forensics, and Training (OCEFT), and a growing
roster of other law enforcement agencies.

For example, following the passage of the
Pollution Prosecution Act of 1990, EPA’s corps of
criminal investigators has increased fourfold, with
highly trained and experienced agents spread
across the country. In the past year, the FBI
dedicated more agent time to environmental crimes
than any prior year. The Department of
Transportation increasingly uses criminal
enforcement to ensure compliance. The Coast
Guard has worked with the EPA’s Criminal
Investigation Division and the FBI on more than
35 successful prosecutions of vessel pollution. The
EPA, FBI, and United States Customs have
cooperated in an enforcement initiative against
smugglers of banned ozone-depleting chemicals,
leading to more than 60 convictionsin three years.
The Defense Criminal Investigations Service
(DCIS), dong with criminal investigators in each
branch of the military, isincreasing efforts to
ensure environmental compliance at Federa

facilities. More than 200 AUSASs have received
training in environmental crimes prosecutions in
the past few years. More and more USAOs are
promising to dedicate at least one AUSA to
environmental crimes prosecutions. Training
opportunities for prosecutors and agents are
expanding to include the first ever Department of
Justice course on Science for Environmental
Prosecutors, as well as increased agent training.
For additional information on the upcoming
training for prosecutors, or information on agency
contacts for agent training, please contact ECS
Assistant Chief Robin Greenwald,

(202) 305-0377.

Successful enforcement means integrating
Federal resources with state and local enforcement
efforts. Much administration of Federal
environmental programs has been delegated to the
states. To ensure the flow of information about the
worst violators, and to make the Federd
enforcement efforts responsive to local problems,
the EPA’s OCEFT has led the way in working
with joint Federal, state, and local task forces.
Currently, the OCEFT is participating in nearly
100 nationwide task forces, and participating in
investigations with state and local agencies that
serve asthe "eyes and ears' in environmenta
crimes detection. Federal law enforcement agencies
throughout the country are following this lead, and
even the FBI currently participates in some 35
environmental crime task forces.

OCEFT aso opened the Center for Strategic
Environmental Enforcement to compile and
analyze data which identifies environmental crimes
that have historically gone undetected. The Center
also serves as aresource for local, state, federal,
and international law enforcement by using
regulatory, law enforcement, and publicly
available data sources.

The Department’ s Environmenta Crimes
Section has become an important resource for
districts with both established and devel oping
criminal enforcement programs. ECS trial
attorneys independently handle cases nationwide,
and are working with AUSAs in approximately
75% of the federal districts. ECStrial attorneys
and AUSAs have had outstanding successin their
joint investigations and prosecutions, including
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four of the five caseslisted at the beginning of this
article. ECS provides model indictments, briefs,
and jury instructions, and can respond to short-
notice requests for assistance on motions practice
and other matters. ECS also publishes the multi-
volume Environmental Crimes Manual and the
quarterly Environmental Crimes Bulletin. Copies
of these publications can be obtained from ECS by
calling (202) 305-0378.

The AGAC Environmental Crimes
Subcommittee works closely with ECS and the
Environment Division on arange of policy issues.
One of the best examples of this effort has been the
Department’ s response to legidative proposals that
would serioudy hinder law enforcement efforts.
AAG Lois Schiffer and USA Veronica Coleman
(W.D. Tenn.) presented key testimony to oppose
audit privilege and immunity and other anti-law
enforcement hills on the federal level, and AGAC
members and the Environment Divison have
provided testimony and comments regarding State
audit privilege and immunity legidlation that would
undermine federal environmental protection
standards. Working closdly with the AGAC,
OCEFT, and prosecutors around the country, ECS
drafted a series of legidative proposdls, including
an "attempt" provision for environmental crimes
that would grestly enhance enforcement by
investigators and prosecutors.

One outgrowth of this close cooperation has
been the development of enforcement initiatives.
By rapidly responding to national patterns of
criminality, these initiatives represent a new
enforcement methodology — moving from a
program that was predominantly responsive to
problemsto one that is more aggressive and
proactive. In our respective roles as Co-Chairs of
the AGAC Subcommittee on Environmental
Crimes, Director of OCEFT, and Chief of ECS,
we are working closely to build on these successes.
We believe that a strong criminal enforcement
program appropriately punishes the worst
violators, and drives compliance throughout all
environmental programs. Unfortunately, despite al
the best efforts of federal, state, and local law
enforcement, environmental crimes continue to be
anational problem, and the defendants range from
small operators to some of the largest corporations.

In the coming months we will develop new
enforcement efforts, push for legidative reforms to
support law enforcement at every level, and
continue our efforts to develop strong
environmental crimina enforcement programsin
every Federa district. We look forward to working
with your office, either to expand the work we
already do together, or to begin working together.
Environmental criminal enforcement is crucial to
the health and safety of our communities, to the
preservation of our nation’s natural resources, to
fairness for law-abiding businesses, and to a safe
and healthy future for our children. ©
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Results

John T. Webb
Assistant Chief
Wildlife and Marine Resources Section

Robert S Anderson
Senior Trial Counse
Wildlife and Marine Resources Section

"Between $10 billion and $20 billion in plants and
animals were traded illegally around the world last
year, with the United States leading the list of
buyers, at about $3 billion."

Donovan Webster, The Looting and Smuggling
and Fencing and Hoarding of Impossibly
Precious, Feathered and Scaly Wild Things, New
Y ork Times Magazine, Feb. 16, 1997, at 28.

I. Introduction

International wildlife traffickers today face a
spectrum of prospective federal charges, from
century-old Title 16 conservation offenses, to
today’s "white collar" offenses. But to understand
what charging options lie ahead, federa
prosecutors must be willing to sift through the
entire text of conservation statutes to find the
applicable criminal provisions scattered there. New
federal prosecutors will soon learn, however, what
their more experienced colleagues already know.
The effort is worthwhile; flagrant wildlife
offenders can and do receive stiff sentences under
the Sentencing Guidelines. Wildlife and Marine
Resources Section prosecutors who speciaize in
wildlife trafficking violations can lighten your
burden aong the way to conviction.

The diversity of wildlife trafficking is
co-extensive with the diversity of the earth’s fauna.
Live animals—exaotic birds (parrots and macaws),
mammals, reptiles, and fish—are hidden in secret

Prosecuting Wildlife Traffickers:
mportant Cases, Many Tools, Good

compartments, in shipping containers, under
clothing, or in luggage, and smuggled acrossinter-
national borders, or are openly declared at the
border, but accompanied by false paperwork to
make their importation appear legal. Wildlife parts
too numerousto list (or even imagine) are
smuggled at one time or another for commercia or
personal use: big game trophy animals, animal
sKins, ivory, complete tiger carcasses, bear gall
bladders and bile sdlts, rhinoceros horns, whole or
ground (a reputed aphrodisiac and one of the
world' s most valuable commodities), fresh seatur-
tle eggs, and mounted butterflies (whose species
worldwide number in the tens of thousands). This
trade in live animals and their parts feeds a vora
cious market of exotic medicine users, collectors,
wildlife deders, clothiers, leather craftsmen, and
pet fanciers.

Though often overshadowed by the publicized
problem of habitat loss and degradation, illegal
wildlife trade deserves serious attention from
federa prosecutors. First, this trade contributes
directly to the loss of global biodiversity. Poaching
drives species such as the tiger, rhinoceros, and
Asian bear closer to extinction. Second, live
animals inhumanely transported in cramped or
concedled compartments frequently die before
reaching the market. Third, this trade spreads
disease, and introduces injurious pests and exotic
species that crowd out native species, permanently
damaging or atering natural ecosystems. Fourth,
organized crime is making an aggressive entry into
the international wildlife marketplace.

The export of our native wildlifeisalso a
serious problem, and poaching of domestic wildlife
has reached epidemic proportions. More than one
hundred native species, including twelve listed as
"endangered" or "threatened" under the Endangered
Species Act of 1973, are routinely killed within our
national parks.

UNITED STATESATTORNEYS BULLETIN
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Today, traffickers face stiff federa criminal
penalties from:

1. Traditional fish and wildlife trafficking statutes
usualy found in Title 16, such asthe Lacey Act
Amendments of 1981 (commonly called the Lacey
Act), 16 U.S.C. 88 3371-78;

2. More vigorous application of Title 18
offenses—such as money laundering, smuggling,
and tax and currency transaction violations —
once reserved for drug and white collar offenders.
Traffickers confront a gauntlet of wildlife and
white collar charges, with maximum penalties of
twenty years imprisonment, $500,000 fines, and
other Title 16 conservation sanctions, such as
forfeiture (wildlife and other property), civil
penalty assessment, injunctive relief, and permit
revocation.

AUSASs are authorized to prosecute violations
of Federal wildlife laws. See USAM 5-10.310, 5-
10.312. In the Department’ s Wildlife and Marine
Resources Section of the Environment and Natural
Resources Division, ateam of six wildlife
prosecutors provides information and support to
local federal prosecutors conducting federal
wildlife prosecutions, and can and does assume
the lead role in prosecuting complex, multi-district,
or novel cases anywherein the United States. The
Wildlife Section has sample charging language,
jury instructions, and a variety of subject matter
outlines. The Division also has an experienced
staff in the Appellate Section to handle criminal
appeals. Please notify the Appellate and Wildlife
Sections of any fish and wildlife criminal appeals.
See USAM 2-2.000, 2-2.111, 2-3.220, and USAM
5-8.300.

I1. Regulation of the International Wildlife
Trade

A. ThelLacey Act

The Lacey Act, enacted in 1900, isthe
United States oldest national wildlife protection
statute. After 100 years and many revisions, the
Lacey Act is now an anti-trafficking statute
protecting a broad range of wildlife. The Lacey
Act appliesto al "wild" (i.e., not domesticated)
animals, aive or dead, and to any part, product,
egg, or offspring. 16 U.S.C. 8§ 3371(a). The Act’s

prohibitions have two prongs: wildlife trafficking,
both domestic and international, and false labeling
(the wildlife equivalent of an 18 U.S.C. § 1001
offense).

The Lacey Act attacks wildlife trafficking by
making it unlawful to import, export, transport,
sell, receive, acquire, or purchase any fish or
wildlife already taken (i.e., captured, killed, or
collected), possessed, transported, or sold in
violation of state, federal, American Indian tribal,
or foreign laws, or regulations that are fish or wild-
life-related (the so-called "underlying law" or
"predicate offense”). 16 U.S.C. 8§ 3372 (a).
Together, these are referred to as the "two steps’
necessary for an offense. United Statesv.
Carpenter, 933 F.2d 748 (9th Cir. 1991). An
interstate or foreign commerce nexus is required
when the "underlying law" violated is state or
foreign, but none when it is federal or tribal law.
16 U.S.C. § 3372(a)(1)-(2). A two-tiered penalty
scheme exists, creating both misdemeanor and
felony offenses, distinguished by the defendant’s
knowledge of the underlying law violations. 16
U.S.C. § 3373(d)(1) and (2). For afelony, the
defendant must "know" about, or be generaly
aware of, theillegal nature of the wildlife, but not
necessarily the specific law violated. United States
v. Todd, 735 F.2d 146 (5th Cir. 1984). A
misdemeanor merely requires that the defendant,
"in the exercise of due care," should know the facts
congtituting the underlying law violation. "Due
careisthat degree of care which areasonably
prudent person would exercise under the same or
similar circumstances.” 9th Cir. Crim. Jury Instr.
9.8.3(1997); S. Rep. No. 97-123, at 10-12
(1981); 1981 U.S.C.C.A.N. 1758-59. Thisisa
lesser-included offense of afelony violation.
United Sates v. Hansen-Sturm, 44 F.3d 793 (9th
Cir. 1995). Felony violations, in addition to a
"knowing" scienter or mens rea regquirement,
require either proof that the defendant "knowingly"
imported or exported wildlife, or "knowingly"
engaged in conduct during the offense that involves
the sale, purchase, offer, or intent to sell, purchase,
or offer wildlife for over $350. Felony violations
can result in up to five years imprisonment, a
$250,000 fine ($500,000 for organizations), and
forfeiture of equipment involved in the offense,
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while the maximum Class A misdemeanor penaty
is one year imprisonment and a $100,000 fine
($200,000 for organizations). 16 U.S.C. 88
3373(d), 3374(b), and 18 U.S.C. § 3571. Strict
liability forfeiture exists for wildlife contraband
without the need to first obtain acriminal
conviction. 16 U.S.C. § 3374 (a); United States v.
One Afgan Urial Ovis Blanfordii Fully Mounted
Sheep, 964 F.2d 474 (5th Cir. 1992). Violations
can be aggregated for charging purposes;, the
government need not charge the defendant with the
smallest "unit of prosecution” available. United
Satesv. Tempotech Indus., Inc., Nos.
95-1097(L), 95-1113, 95-1433,1996 WL 14056
(2d Cir. Jan. 12, 1996) (one count for each years's
aggregate offenses).

The Act aso requires that contents of
shipments of fish and wildlife traveling in interstate
or foreign commerce be accurately marked and
labeled on the shipping containers. Failure to mark
or label a shipment properly isacivil penaty
violation punishable by afine. 16 U.SC. 88
3372(b) and 3373(a)(2). But making or submitting
any false record, account, label for, or
identification of any wildlife transported or
intended to be transported in interstate or foreign
commerce may be prosecuted as either a
misdemeanor or felony, depending on what
additional specific conduct occurs. This parallels
trafficking offenses. 16 U.S.C. 88 3372(d),
3373(d)(3). No "underlying law" or "predicate
offense” is required for these false labeling
offenses. United States v. McDougall, 25 F. Supp.
2d 85 (N.D.N.Y. 1998).

One unique feature of the Lacey Act isits
ability to incorporate foreign laws as an underlying
law or predicate offense to "trigger” a Lacey Act
violation. Thisisbest illustrated in the prosecution
of Taiwanese nationals for attempting to import
500 metric tons of salmon taken in violation of a
Taiwanese law that they themselves had not
violated. United States v. Lee, 937 F.2d 1388 (9th
Cir. 1991). In another case, a California defendant
was charged with selling tarantulas collected in
violation of Mexican law. At trial, the relevant
Mexican law was admitted to serve as the
underlying violation for afelony conviction.
United Sates v. Cook, No. 94-50607, 1996 WL

144224 (9th Cir. Mar. 29, 1996). A person who
imports wildlife into the United States taken,
possessed, transported, or sold in violation of a
foreign law or regulation of general applicability
(locdl, provincia, or national laws all included)
can be prosecuted in the United States for a Lacey
Act offense built upon a violation of that foreign
country’s laws. Of course, the defendant need not
be the one who violated the foreign law; the
wildlife itself becomes "tainted" even if someone
else commits the foreign law violation, but the
defendant must know or should know, in the
exercise of due care, about itsillegal nature.

The Lacey Act occupies a central place within
the framework of federal wildlife laws for several
additional reasons. First, the Lacey Act appliesto
awider array of wildlife than any other single
protection law, including the Endangered Species
Act. Second, it has the stiffest potential penalties.
It can "bootstrap” some federal misdemeanor
offenses into felonies, and use as underlying laws
prohibitions found in statutes with no criminal
penalties. United States v. Cameron, 888 F.2d
1279 (9th Cir. 1989). Third, its prohibitions have
agreater reach. Lacey Act offenses are subject to a
federal five year statute of limitations, not a shorter
one applicable to the underlying law. United States
v. Borden, 10 F.3d 1058 (4th Cir. 1993). The
current utility of the Lacey Act is best reflected by
the Ninth Circuit Court of Appeals publication of
model Lacey Act jury instructions in the Manual
of Model Criminal Jury Instructions. 9th Cir.
Crim. Jury Instr. 9.8.1- 8.4 (1997). For amore
detailed Lacey Act explanation, see Robert S.
Anderson, The Lacey Act: America’s Premier
Weapon in the Fight Against Unlawful Wildlife
Trading, 16 Pub. Land. L. Rev. 29 (1995).

B. Convention on International Tradein
Endangered Species of Wild Fauna and Flora
(CITES)

In 1973, 21 countries signed a document
called the Convention on International Trade in
Endangered Species of Wild Fauna and Flora. 27
U.S.T. 1087, 993 U.N.T.S. 243 [hereinafter
CITES]. Frequently called "CITES," and
sometimes "the Washington Convention” (it was
signed in Washington, D.C.), thistreaty became
effective in 1975. It now boasts more than 140
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member nations. CITES seeks to regulate the
international wildlife trade (i.e., the import, export
and re-export of live and dead animals, fish and
plants, and their parts and derivatives) by placing
speciesin three "Appendices,” based on the degree
of threatened extinction by internationa trade.
Willem Winjestekers, The Evolution of CITES, 4th
ed. (1995); CITES Art. II. CITES regulates trade
between countries, imposing the greatest
restrictions on species found in Appendix | and the
least on those in Appendix I11. Thisisimplemented
through a program of permits or certificates,
issued by both member and non-member countries,
that must accompany lawful shipments.

The type of permit or certificate required, and
the restrictions placed on the CITES shipment,
depend on the particular appendix in which a
speciesislisted: either Appendix I, I1, or I11.
CITES Arts. I, IV, V. Appendix | isthe most
restrictive and bans wildlife trade between
countries for commercial purposes. Appendix Il
permits some commercial trade under permit for
species not yet considered in danger of imminent
extinction. Appendix 111 contains species which are
of specia concern only to a country where they
exist and are even less rigoroudly regulated.
CITESATrt. V.

CITES s not a self-executing treaty. It
contains no internal implementation or enforcement
mechanism which automatically establishes
enforcement infrastructures, management
authorities, or penalties within the countries
acceding to the treaty. Thus, CITES can only be
effective to the extent that member countries enact
and enforce the specific provisions. The United
States has done so through the Endangered Species
Act. 16 U.S.C. 88 1537a; 1538(c)(1).

C. Other Federal Laws Penalizing I llegal
Wildlife Trafficking

1. The Endangered Species Act. The Endangered
Species Act (ESA), 16 U.S.C. 8§88 1531-43,
enacted in 1973, is one of the country's most
significant wildlife laws. ESA authorizes alisting
of wildlife species considered by the Federa
Government to be in imminent danger or threat of
extinction, and requires government action to
restore populations of those species. Both exotic

and domestic species are listed, matching many of
those listed by CITES. 50 C.F.R. §17.11, 17.12.

The ESA aso helps interdict wildlife
traffickers. Firdt, the statute and implementing
regulations make it illegal for any person subject to
the jurisdiction of the United States to import,
export, offer, or sall in interstate or foreign
commerce, or to receive, carry, transport, or ship
in interstate or foreign commerce in the course of a
commercial activity, any endangered or threatened
species. See 16 U.S.C. § 1538(a)(1); 50 C.F.R.
17.31. Lists of endangered and threatened species
appear in regulations published by the Department
of the Interior. 50 C.F.R. §17.11. The ESA also
makes it unlawful to "take" (defined by 16 U.S.C.
§ 1532(19) as "to harass, harm, pursue, shoot,
wound, kill, trap, capture or collect or attempt to
engage in any such conduct") any endangered or
threatened species within the United States or its
territorial seas or upon the high seas. 16 U.S.C. 88
1538(8)(1)(B)-(C).

Second, the ESA also carries out our CITES
obligations, designates the United States Fish and
Wildlife Service to carry out its functions, and pre-
scribes pendlties for anyone caught importing,
exporting, or possessing CITES-listed specimens
traded in violation of the treaty. 16 U.S.C.
8815373, 1538(c)(1), 1540(b)(1). See United
Satesv. Winnie, 97 F.3d 975 (7th Cir. 1996)
(possession of cheetah imported in violation of
CITESIllegd).

Third, the ESA makesit unlawful to import or
export wildlife at any customs port of entry other
than those designated by the Department of the
Interior, fall to declare wildlife to either U.S.
Customs or Fish and Wildlife Service officers
upon importation or exportation, or engage in
business as an importer or exporter of wildlife
without a license from the United States Fish and
Wildlife Service. See generally 50 C.F.R. Part 14.
A crimina violation of ESA only requires genera
intent. It can occur without the defendant knowing
that the wildlife is protected, and without intending
to violate the law. United Sates v. McKittrick, 142
F.3d 1170 (9th Cir. 1998).

Most criminal violations of the ESA are Class
A misdemeanors with penalties ranging from one
year imprisonment and fine; $100,000 for
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individuals and $200,000 for organizations. 16
U.S.C § 1540(b)(1). A few violations, generally
those invaolving threatened species, are Class B
misdemeanors with maximum penalties of six
months imprisonment and $25,000 fine. Id.
Though the maximum fine is $25,000, it
nonetheless is treated as a petty offense.
United Sates v. Clavette, 135 F.3d 1308 (9th
Cir.), cert. denied, 119 U.S. 151 (1998).

Fish and wildlife trafficked, sold, or received
in violation of law are subject to forfeiture on a
dtrict liability basis (without regard to fault and
without a so-caled "innocent owner" defense).
United States v. One Handbag of Crocodilius
Fecies, 856 F. Supp. 128 (E.D. N.Y. 1994).
Equipment, vehicles, vessels, aircraft and other
means of transportation used to aid the commission
of an offense where the government obtains a
crimina conviction are subject to forfeiture, too.
16 U.S.C. § 1540(b)4).

2. Customs, Smuggling and Other General
Criminal Laws Used in Wildlife Trafficking
Cases. Some Title 18 offenses are particularly well
suited for prosecuting wildlife traffickers conduct.
The smuggling statute, 18 U.S.C. § 545, a Class D
felony, is a charging option whenever wildlifeis
illegally imported into the country. Concealing
contraband upon importation is one obvious
smuggling violation, but the statute has a much
broader reach. For example, al wildlife entering
the United States must be cleared, and all persons
entering the United States must accurately declare
any wildlife in their possession. 50 C.F.R. § 14.61;
19 C.F.R. §148.11. Violation of any of these re-
guirements may trigger a smuggling charge.

The second paragraph of the smuggling
statute, 18 U.S.C. § 545, setsforth two types of
smuggling offenses commonly used in wildlife
Cases.

a. One offense isto import knowingly, or bring
into the United States, merchandise (i.e., wildlife)
contrary to law. The crimeis complete if the
defendant knowingly imports merchandise contrary
to another United States law. United States v.
Davis, 597 F.2d 1237 (9th Cir. 1979). "Contrary
tolaw" means contrary to any U.S. law or
regulation of general applicability, United Statesv.

Mitchell, 39 F.3d 465 (4th Cir. 1994). Evenif itis
only amisdemeanor or merely an agency
regulation, it still supports afelony charge under §
545. 1d.; Duke v. United States, 255 F.2d 721 (9th
Cir. 1958); Seiner v. United Sates, 229 F.2d 745
(9th Cir. 1956). False statements made in Customs
entry documents have been considered contrary to
the Customs laws which require the submission of
accurate information to import merchandise, e.g.,
the importation was "contrary to 19 U.S.C. 8§
1481, 1484, or 1485." United Sates v. Cox, 696
F.2d 1294 (11th Cir. 1983). The underlying law
may be a CITES violation. United Satesv. lvey,
949 F.2d 759 (5th Cir. 1991).

b. The other offense under that paragraph is
knowingly to receive, conced, buy, sdll, or
facilitate the transportation, conceal ment, or sale
of merchandise, knowing the merchandise was
imported or brought into the United States contrary
tolaw. Id. This, of course, allows prosecutorsto
follow the stream of smuggled merchandise to find
culpable downstream parties. Proof of the
defendant’ s knowledge of the law violated upon
importation is required.

The first paragraph of the smuggling statute,
containing additional smuggling prohibitions,
includes the phrase "intent to defraud,”" which some
courts have found troublesome. Courts have given
it two interpretations, one helpful to wildlife
prosecutions and another harmful, if not ruinous,
to them. Many circuit courts have concluded that
the phrase means nothing more than an "intent to
avoid and defeat the United States Customs laws."
United Sates v. Robinson, 147 F.3d 851 (9th Cir.
1998); United States v. Kurfess, 426 F.2d 1017
(7th Cir. 1970); United States v. McKee, 220 F.2d
266 (2nd Cir. 1955). This interpretation supports
wildlife prosecutions. The Third Circuit, however,
has concluded that the phrase means to deprive the
government of revenue. United States v. Menon,
24 F.3d 550 (3rd Cir. 1994). Thisisan
interpretation that is probably fatal to most
wildlife cases: duties are usually not owed on
imported wildlife.

In cases involving the unlawful importation of
fish or wildlife where the defendant violated both a
foreign law and another U.S. law or regulation
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upon importation, a choice exists between
prosecuting a defendant under 18 U.S.C. § 545 or
the Lacey Act. Generaly, the smuggling statute is
preferable. Where the government charges
smuggling, instead of Lacey Act, the law requires
no specific proof of the applicable foreign law.
Fed. R. Crim. P. 26; see, e.g., Mitchell, 39 F.3d
465; United States v. One Afghan Urial Ovis
Orientalis Blanfordi Fully Mounted Sheep, 964
F.2d 474 (5th Cir. 1992). A smuggling charge can
support a money laundering charge. The money
laundering statute defines " specified unlawful
activity" to include smuggling offenses under 18
U.S.C.8 545, including those where "merchandise”
(i.e., fish or wildlife) is brought into the United
States "contrary to law." See Lee, 937 F.2d 1388.
Consequently, the government can charge money
laundering, when appropriate, where smuggled
wildlife comes into the United States. Money
laundering charges arise most frequently in
international trafficking cases where someone
transfers, transports, or transmits funds from the
United States to another country (or vice-versa),
with the intent to promote wildlife smuggling. 18
U.S.C. § 1956(a)(2)(A). The maximum penalty is
20 years imprisonment and/or a $500,000 fine. 1d.

3. Other Title 18 Offenses. Of course, many other
Title 18 offenses can apply. Lying on any
declaration form or to government inspectors
would aso constitute a felony "false statement”
offense. 18 U.S.C. § 1001. Conspiracies not only
to commit substantive offenses, but also to defraud
the United States, often arise. 18 U.S.C. § 371.
Where applicable, the government may bring tax
violations against the wildlife smuggler who fails
to report or otherwise conceal s income derived
from wildlife trafficking. See 26 U.S.C. 8 7201 et
seg. Today, wildlife traffickers can expect to have
the book thrown at them. See, e.g., United States
v. Kloeet al., No. 96-131-CR-ORL-22 (M.D.
Fla., Jan. 10, 1997) (defendant convicted of
conspiracy, Lacey Act, Endangered Species Act,
smuggling, and money laundering offenses
connected with hisillegal import of Malagasy
reptiles, taken illegdly in that country, and
transported to the United States through Germany
and Canada for pet sale; sentenced to 46 months
imprisonment and fined $10,000); United Sates v.

Slva, 122 F.3d 412 (7th Cir. 1997) (defendant
convicted of conspiring to smuggle exotic birds
into the U.S., and failing to report taxable income,
sentenced to 82 months' imprisonment and fined
$100,000 ; co-defendant convicted of tax charges
alone and sentenced to 27 monthsin jail); United
Satesv. Wegner et al., Nos. 96-50015, 96-50022,
1997 WL 367901 (9th Cir. July 2, 1997)
(defendant convicted of conspiracy and tax
violations, after failing to report accurately illega
gains from the sale of smuggled cockatoos,
sentenced to 5 years imprisonment and fined
$10,000); United Statesv. Lee, 937 F.2d 1388
(ring leader of conspiracy to smuggle 500 metric
tons of salmon into the U.S. convicted of
conspiracy, Lacey Act, and money laundering
charges, and sentenced to 70 months
imprisonment).

1. Sentencing of Wildlife Trafficking Cases -
Section 2Q2.1 of the Sentencing Guidelines

All types of federa wildlife and wildlife-relat-
ed crimes committed by an individual, Class A
misdemeanors or felonies, including conspiracy to
violate wildlife laws (18 U.S.C. § 371) and smu-
ggling violations involving wildlife (18 U.S.C. §
545), have a base offense leve of 6, pursuant to
U.S.S.G. Section 2Q2.1. Three groups of specific
offense characteristics enhance the offense level:

1. Offenses committed for a pecuniary gain or
involving a commercia purpose;

2. Offenses involving wildlife not quarantined as
required by law or creating a significant risk of
infestation or disease transmission potentially
harmful to humans or wildlife; and

3. Offenses where either:

I thewildlife's market value (i.e., fair market
retail price) exceeds $2,000 (resulting in an
offense-level increase according to the table in
Section 2F1.1 Fraud and Deceit Guideline); or

I adepleted marine mammal population, or a spe-
cies listed as endangered or threatened by the ESA
or on Appendix | to CITES was involved, in which
case a minimum four-level enhancement ensues.
U.S.S.G. §2Q2.2(b)(2),(2), (3).
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Pointsto remember. The Application Notes for
Section 2Q2.1 define guideline terms expansively
and tend to result in more offense levels than the
language of the guiddine alone. See United Sates
v. Eyoum, 84 F.3d 1004 (7th Cir.1996). Do a
rough guideline calculation using Section 2Q2.1
and Chapter Three adjustments soon after a case
referral. Rank the wildlife referral against the
othersreceived. The results may surprise you.

Another surprise awaits for organizational
defendants: organizational fines are not cal culated
using the steps in Sections 8C2.2 through 8C2.9.
They instead jump directly to Section 8C2.10.
U.S.S.G. 88 8C2.1 comment. (backg'd); 8C10. A
complete description of the Sentencing Guidelines
application to federa wildlife cases istoo complex
for presentation here, though the sentences
described for cases and noted in this article
illustrate that wildlife traffickers in the United
States do receive lengthy terms of incarceration
and stiff fines, especially when long-term
commercial activity increases the overall market
value (using both offense and relevant conduct).
Market value is the single guideline factor most
likely to increase the total offense level
computation.

V. Conclusion

The United States now has a framework of
laws, penalties, and dedicated investigators and
prosecutorsin place, with all the necessary tools to
interdict illegal wildlife and punish wildlife
traffickers, both domestic and international . But
how aggressively will we apply our interdiction
tools? To say that our Earth’ swildlife bounty is at
stake is not hyperbole. Shipment by shipment,
some species move ever closer to the most dire
consequence: extinction. That may be the true cost
of failure.

National Initiatives Developed to

Combat Widespread Environmental

Crimes
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Deborah Smith
Deputy Chief, Environmental Crimes Section

Bruce Pasfield
Assistant Chief, Environmental Crimes Section

In recent years prosecutors have worked to identify
emerging nationwide environmental crimes, and to
develop coordinated proactive enforcement efforts.
This requires the quick discernment of a national
pattern of criminality from afew cases; the sharing
of data among federal agencies; and regular
communication among al parties dealing with the
criminal problem. Two examples of national
environmental enforcement initiatives follow.

NATIONAL CFC ENFORCEMENT
INITIATIVE

Defendant: . . . [T]he guy called me this morning.
He says he can get it for me for tomorrow. Only
two hundred pieces. He' s not going to be able to
get me five hundred pieces.

Confidentia Informant: Y eah?

D: So don't make any more phone calls or
whatever because | don't have five hundred. | have
only two hundred for you . . . .

* * * *

Cl: What' sthe price, the priceis still gonna be,
what? Four seventy-five. .. or. ...

D: Yeah, it's gonna be four-seventy-five. . . yeah.

— Transcript of an undercover buy/bust of ozone-
depleting chemicals, known as CFC-12.

Over the last five years, smuggling of CFC-12
(Freon ®) has threatened to undermine an
international agreement to phase out worldwide
production and use of chemicals harmful to the
Earth’s ozone layer. This compound, a
chlorofluorocarbon (CFC) widely used as a
refrigerant in car air conditioners, has a thriving
black market featuring markups larger than those
in narcotics transactions. CFCs endanger human
health and the environment by destroying the high-
atitude, or stratospheric, ozone layer that shields
the Earth from harmful ultraviolet solar radiation.

The Department of Justice' s Environmental
Crimes Section, with the cooperation of
United States Attorney’s Offices, the EPA’s
Crimina Investigative Division and Stratospheric
Ozone Protection Program, the United States
Customs Service, the Federal Bureau of
Investigation, and the Internal Revenue Service,
launched an enforcement effort in 1995 to stop the
smuggling of CFCs. This nationwide effort has
resulted in 91 convictions, 40 years of
imprisonment, and 68 million dollars in fines and
restitution. In United States v. Refrigeration,
U.SA,, Inc., the defendant corporation was fined
37 million dollars. The court sentenced the
president of the corporation to 37 monthsin prison,
a $375,000 fine, and required him to cooperate
with the IRS in the assessment and collection of all
taxes due. The court required him to immediately
surrender more than $4.4 million held in offshore
accounts and forfeit real property in Miami and
London.

Montreal Protocol and Criminal Penalties.
CFC-12 is an ozone-depleting chemical that
migrates into the upper atmosphere and catalyzes.
This chemical reaction destroys ozone. Because
these catalysts are persistent in the atmosphere,
small amounts can lead to large scale ozone
depletion. Ozone, while harmful a ground levd, is
necessary in the upper atmosphere to protect the
earth from the sun’s harmful ultraviolet radiation.
Increased radiation which reaches the earth because
of ozone depletion is also responsible for health
problems such as skin cancer and cataracts.

In 1987, more than 130 countries signed an
international treaty known as the Montreal
Protocol. The treaty provided for a gradual
phase-out of ozone-depleting chemicals. The treaty
banned production and importation of the most
harmful CFCs from developed countries, such as
the United States, by January 1, 1996. Knowing
violations of this ban are subject to criminal
sanctions under the Clean Air Act. See 42 U.S.C.
88 7413, 7661A 40 C.F.R. Part 82.

CFC Working Group. The Environmental Crimes
Section became aware of the developing black
market for CFCs from severa significant cases
brought in the Southern District of Florida. These
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cases, coupled with intelligence from industry and
federal agencies, showed that chemical
manufacturing facilitiesin several countries,
including Russia, China, India, and Mexico, were
producing CFC-12, which was ending up on the
United States black market.

In response, the Environmental Crimes Section
consulted analysts from Customs and EPA to
determine whether Customs' import declarations
and EPA records indicating who had lawful
authority to possess CFC-12 matched. The
analysis revealed 12 suspicious geographic aress.
This information was provided to Assistant United
States Attorneys, Customs, the EPA, FBI, and IRS
investigators from those geographic areas. The
Environmental Crimes Section, in consultation
with Assistant United States Attorneys, the EPA,
Customs, and IRS agents, also developed a
training manual that provided guidance for
investigating and prosecuting CFC smuggling
operations.

After aninitial training session in 1995, the
attendees saw a need to meet again and share
information about devel oping case law and
regulatory changes, share non-grand jury
information about subjects operating in multiple
districts, coordinate cooperation with foreign law
enforcement in trans-boundary criminal
prosecutions, and coordinate the immunization of
witnesses where the individual has criminal
exposure in multiple districts. The Working Group
meets quarterly, and includes Assistant
United States Attorneys and criminal investigators
from most major United States ports. Bruce
Pasfield, ECS Assistant Chief, isthe current chair.
For additional information about the Working
Group or CFC prosecutions, contact Mr. Pasfield,

(202) 305-0321, or ECS paralegal Liz Janes,
(202) 305-0378.

Need for Continued Enforcement and
Deterrence. Despite successful law enforcement
efforts in combating CFC-12 smuggling, the
potential for continued smuggling remains high.
The domestic supply of stockpiled CFC-12 is
dwindling. Also, many vehiclesusing CFC-12 in
air-conditioning systems still need servicing. The
danger is that they will service these vehicles with
black market CFC-12, rather than the more

environmenta ly-friendly replacement products.
Unfortunately, the international treaty allows
developing countries such as China, Russia, and
Indiato lawfully produce CFC-12 until 2006. In
addition, recent investigations show that Halon
1301, achemical once used as afire suppressant,
has become a new black market commodity.
Unchecked, the smuggling of these compounds
could have serious consequences.

Even following the Montreal Protocol’ s phase-
out regime, the ozone levels probably will not
return to normal for severa decades. Meanwhile,
the human health threat associated with ozone
depletion becomes more acute. Data released by the
National Oceanic and Atmospheric Administration
(NOAA) indicates that 1995 ozone values for
middle and high latitudes were 10-20% lower than
values observed during these months in the early
1980s. See NOAA, Northern Hemisphere Winter
Summary 95/1, April 1995. Experts expect the
increased thinning to result in 33,000 new cases of
skin cancer per year in the United States. H.
Slaper, L.JM. Velders, J.S. Danidl, F.R. De
Gruijl, and J.C. Van Der Leun, Estimates of Ozone
Depletion and Skin Cancer Incidence to Examine
the Vienna Convention Achievements, 384
NATURE 256-58 (1996). Increased use of CFCs
from smuggling will exacerbate this health threat.
Crimina enforcement and deterrence, however, can
help prevent future health problems and
environmental deterioration.

NATIONAL VESSEL POLLUTION
ENFORCEMENT EFFORT

The United States Coast Guard, the
Environmental Protection Agency, the
Department’ s Environmental Crimes Section, and
United States Attorneys Offices have undertaken a
concentrated enforcement effort to prevent the
pollution of oceans and inland waterways by ships.

Training to Federal Agents, Officers, and Local
First Responders. Theinitial focus of the
enforcement effort was to train the Coast Guard
and federal agentsin the development of successful
criminal prosecutions, and in the deterrence of
future acts of pollution. These training sessions
have been conducted by ECS Assistant Chief Greg
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Linsin, ECStria lawyers, Assistant United States before substantial damage can be done to human
Attorneys, and Coast Guard officers. To date, they hedth and the environment. ©

have held training in more than 25 locations

around the country. Attendees include federa

agents, Coast Guard officers, local and state

employees, and officials charged with the initial

response to, and investigation of, marine

casualties, oil spills, hazardous spills, and other

pollution incidents.

Successful Criminal Prosecutions. Since 1993,
the Executive Office for United States Attorneys
(EOUSA) datistics indicate that 36 prosecutions
for vessel pollution occurred across the country, 26
individuals were sentenced, and criminal fines of
more than $112 million imposed. Several cases
have resulted from proactive United States Coast
Guard surveillance operations, designed to detect
and prosecute unlawful vessel dischargesin United
States waters.

One prosecution that occurred this past year is
United Sates v. Royal Caribbean Cruises, Ltd.
("RCCL"), et al. (pending). RCCL, one of the
world' slargest cruise lines, pleaded guilty to seven
feloniesin Puerto Rico. These included a fleet-
wide conspiracy to discharge harmful quantities of
oil into United States waters from at least five
cruise ships; knowing violations of the Oil
Pollution Act; making false statements to the
United States Coast Guard; and obstruction of
justice. The court sentenced the RCCL to pay an
eight million dollar fine. Two corporate executives
were convicted of related crimes, and the
investigation continues.

IDENTIFYING EMERGING PATTERNS OF
CRIMINALITY

The Environmental Crimes Section is
surveying certain industries and widespread
practices to determine whether any nationwide
crimina problems exist that require a coordinated
enforcement effort. Please contact Deborah Smith,
ECS Deputy Chief, (202) 305-0368, with any
useful information about a prosecution in your
district that may illustrate a pattern of
environmenta crime. Thisinformation may allow
prosecutors across the country to identify criminal
misconduct more quickly, and move to eliminate it
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Audit Privilege and Immunity Laws

James Eichner

Trial Attorney

Policy, Legidation and Special Litigation
Environment & Natural Resources Division

Mark Sabath

Paralegal Specialist

Policy, Legidation and Special Litigation
Environment & Natural Resources Division

Your United States Attorney’s office is
investigating whether to bring criminal charges
against a company for violations of the Clean
Water Act. To determine whether company
officials knew that they were violating the statute,
the grand jury subpoenas internal company
documents. The company moves to quash the
subpoena, arguing that the documents relate to an
environmental audit and are privileged under state
audit law.

While this scenario is hypothetical, the
controversy regarding such privilege laws, and
laws providing immunity for violations discovered
through voluntary auditing, is very real. Twenty-
four states have audit privileges or disclosure
immunity laws in effect, and members of Congress
have introduced billsin recent sessions that could
create similar federal legidation.

We should offer incentives to encourage
voluntary environmental auditing. Internal auditing
is an important tool to ensure legal compliance and
improve environmental quality. Thereis sharp
disagreement, however, about how much incentive
is appropriate.

The Justice Department and the
Administration strongly believe that audit privilege
and immunity laws do not provide appropriate
incentives. The Department has repeatedly opposed
federal immunity legidation, most recently in the
written testimony submitted by Assistant Attorney
General Lois J. Schiffer and United States
Attorney Robert C. Bundy to the Senate
Committee on Environment and Public Works on
October 30, 1997. As Attorney General Reno
stated in aletter to EPA Administrator Carol
Browner, "l oppose the creation of a new
evidentiary privilege or immunity law because such

legidation would reduce our ability to enforce the
environmental laws that protect the public's health
and safety and our precious natural resources.”

The Department has repeatedly argued that
privilege laws can conceal critical information
from public and government agencies about threats
to public health and the environment. Promoting
secrecy hinders the central concept that underlies
our efforts in environmental regulation: public
accountability. Mandatory reporting disclosure has
been a central part of nearly every major federal
environmental statute enacted since the 1970s.

In addition, litigation over the scope and
applicability of audit privileges can divert scarce
judicial and prosecutorial resources from
efficiently concluding environmental litigation and
remedying threats to human health and the
environment.

In addition to, or instead of, creating a
privilege, some state laws provide that disclosure
of an environmental audit provides immunity from
enforcement actions for the violations revealed by
that audit. These immunity provisonsinterfere
with effective enforcement, and threaten to
diminish the incentive for companies to prevent
violations and maintain a high standard of care.
Companies that strive to achieve compliance could
be at a competitive disadvantage against
companies that cut corners and then seek
immunity. Government prosecutors should be
allowed to reward law-abiding companies, while
retaining the ability to punish companies using
auditsto hideillega conduct. Granting immunity
from enforcement is tantamount to allowing a bank
robber to escape prosecution if the individual
revedls the robbery and promises to give the money
back.

Evidence also demonstrates that strong
enforcement encourages auditing. As government
officials continue to enforce environmental laws,
more companies are performing audits, and audit
conducting companies are expanding and
improving programs.

State audit privilege laws breed unnecessary
and expensive litigation and hamper the public's
right to know about threats to safety and the
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environment. In Arkansas, for example, a company
attempted to use the state audit privilege law to
hide environmental impact information from local
citizens who, after being subjected to repeated
plumes of ammonia, sulfuric acid, and other air
pollutants, suffered respiratory ailments. In
Cincinnati, a company tried to invoke the state
audit law to suppress disclosure of environmental
data that was critical to understanding whether one
of its properties had leaked explosive gas. Because
these laws serve to hide violations from the public
and the government, we can only assume that there
are many more successfully hidden violations than
known cases.

Encouraging voluntary compliance does not
require the enactment of privilege and immunity
statutes which hamper enforcement of the law. The
Department and EPA have aready implemented
policies that guide the use of discretion to reward
good-faith efforts in increasing environmental
compliance. These policies encourage both
compliance auditing and candid disclosure of
known violations.

The EPA’ s audit policy, issued in December
1995, offers concrete incentives for auditing and
voluntary disclosure. To qualify for policy
benefits, entities must disclose and correct the
violation promptly, prevent recurrences, remedy
environmental damage, and cooperate with the
EPA. The policy excludes repeat violations,
violations of consent orders or agreements, and
violations that present imminent or substantial
threats to public health or the environment or that
result in serious harm. When entities meet all
policy conditions, the EPA will 1) eiminate any
gravity-based penalty (the "punitive" portion of the
penalty, which is the penalty amount in excess of
the company’ s economic gain from non-
compliance), and 2) not recommend criminal
prosecution, if the violations do not suggest
corporate involvement or a management practice to
concedl or condone violations. The EPA’s policy
also does not routinely request companies to
submit audits, absent independent evidence of a
violation.

The Department and EPA policieswork in
tandem. To encourage audits and compliance, the
Department issued a guidance memorandum in

1991 for prosecutors making decisionsinvolving
environmental crimes. Prosecutors are to consider
whether there has been: 1) prompt and complete
disclosure; 2) cooperation; 3) preventive measures
and compliance programs; and (4) correction of the
violation. The essential message of the guidance is
that good-faith efforts by aviolator to identify and
prevent problems, report them, and promptly fix
them, should be among factors to consider in
prosecutorial decision-making. Other factors
include state of mind, violation duration, human
health or environmental effects, and whether the
violations reflected a common attitude within an
organization. Such mitigating factors may even
convince prosecutors that no crimina case should
be brought at all.

These policies are yielding positive results
when companies perform audits, disclose
violations uncovered by those audits, and correct
the violations. EPA and Department enforcement
records over many years demonstrate a
commitment to give such actions great weight in
deciding the appropriate response.

For example, when the Potomac Electric
Power Company (PEPCO) determined that it had
discharged pollutants from a Maryland facility, it
disclosed that fact to the Federal Government and
cooperated with authorities. As aresult, only the
responsible individual was charged, and PEPCO
was not criminally prosecuted.

A case from Alaska also illustrates the
favorable treatment for disclosure under the
Department’s 1991 policy. When Russell Metals,
Inc. learned that managers of recently-acquired
subsidiaries, the White Pass Alaska companies,
were under investigation for trying to cover up a
large oil spill into the Skagway River, it
cooperated with the Department by fully disclosing
the circumstances of the oil spill, the cover-up by
the White Pass companies, and other
environmental violations. The government
prosecuted the company’s CEO, the contractor,
and the White Pass corporation. The Department
did not prosecute Russell Metals, which disclosed
information and cooperated with the investigation.

In South Dakota, a meat-packing plant’s
parent corporation, Chiquita Brands, learned from
an internal investigation that its subsidiary, the

DECEMBER 1999

UNITED STATESATTORNEYS BULLETIN 15



John Morrell Company, was repeatedly violating
the Clean Water Act by dumping slaughterhouse
waste into the Big Sioux River, and deliberately
falsifying reports to concedl its crimes. Chiquita
disclosed Morrell’ s violations to federal
authorities. The South Dakota United States
Attorney’ s Office prosecuted Morrell and several
employees who had condoned the violations.
Chiquita was not charged. The Department's policy
isto consider cooperation in determining the relief
sought, even if the degree and timeliness of
cooperation are not sufficient to warrant a
no-prosecution decision. Morrell pled guilty to
several felony counts. Consistent with policy,
Morrell’s cooperation was a factor in the plea
negotiations.

The voluntary disclosure policies of the
Department and the EPA are afair and balanced
approach to handling audits and self-disclosure,
and they work well. They achieve results that
proponents of audit privilege and disclosure
immunity legidation attempt to achieve. At the
same time, they preserve two cornerstones of our
efforts to protect the environment: effective
enforcement and public accountability.

Questions or concerns regarding environmental
audit legidation can be addressed to James F.
Simon, Deputy Assistant Attorney General of the
Environmental & Natural Resources Division
(202) 514-3370, or James Eichner, Tria Attorney
in the Policy, Legidation and Specia Litigation
Section of the Environment & Natural Resources
Division (202) 514-0624. 0
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Supplemental Environmental Projects

In Settlement

Karen Dworkin
Environmental Enforcement Section

Maureen Katz
Environmental Enforcement Section

Mogt of the statutes enforced by the
Environmental Enforcement Section, including the
Clean Air Act, the Clean Water Act, the Safe
Drinking Water Act, and the Resource
Conservation and Recovery Act, authorize courts
to enjoin continuing violations of the law, and
assess civil penalties for past noncompliance.
These powerful tools are designed to ensure
compliance with laws and protect public health and
the environment. Civil penalties not only punish
violators, but deter individuals from committing
similar future violations. This can promote
widespread compliance. Also, because the statutes
establish high maximum daily penalties, with the
actual penalty determined by the court based on
statutory criteria (e.g., 42 U.S.C. § 7413(e)), the
court has great flexibility in making the
punishment fit the violation.

While prohibitory injunctions and civil
penalties protect the public from future harm by
stopping the violations and penalizing offenders,
they do not redress environmental harm caused by
past violations. Injunctions requiring defendants to
take action and counter the effects of past
violations can, however, fulfill this purpose. Court
authority under environmental statutes to enter
such injunctionsis not yet clearly established with
case law. Moreover, courts may be reluctant to
enter injunctions requiring defendants to redress
environmental harms if the harms are difficult to
prove or quantify. Where available injunctive relief
and civil pendtiesfail to provide complete redress
for environmental harm, the government is
generally receptive to offers by defendants and,
indeed, may affirmatively encourage offersto
perform environmentally beneficia projects as part
of an overall settlement of civil claims.

From the defendant’ s perspective, the benefit
of performing such projectsis the expectation that
good conduct will result in alower civil penalty
demand by the government than would otherwise
be demanded in settlement negotiations. This
expectation is judtified. A defendant that iswilling
to implement a project to redress the harm caused
by violations is demonstrating a commitment to the
environment, and that is an appropriate factor for
the government to consider in determining a civil
settlement penalty. A defendant that agreesto
perform such projects in settlement will pay a
lesser civil penalty for the violations.

From the government’ s perspective, the
projects can have important environmenta and
public health benefits. For example, a project that
decreases aviolator' s discharges to levelsthat are
meaningfully below legal limits can improve water
quality in areceiving body of water. Smilarly, a
project that requires the defendant to provide a
local governmenta entity with pollutant-efficient
vehicles can enhance air quality in a community.
These supplemental environmental projects, called
"SEPs," can aso be designed to protect sensitive
ecosystems. For example, some SEPs have
provided for the purchase of critical habitat areas,
with ownership transferring to a governmental
authority or non-profit conservancy group,
maintained in perpetuity. Other SEPs may offer
direct public health benefits by providing for an
exposed population to be tested for the health
effects of exposure to degraded air or water.

SEPs can also play an important rolein
enforcement actions for violations that affect
minority or low income populations, as such
groups may be disproportionately affected by
pollution. These settlement projects can reduce
pollution to these populations and restore the
community environment. In fact, obtaining early
and effective community input is often a key
element in ensuring an SEP' s success. EPA and
the Department are presently exploring ways of
best obtaining community input.
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Thus, as agenera rule, the government can
maximize the benefits of civil settlements where it
obtains: 1) prompt compliance with the law; 2) a
civil penalty that both fully recoups the economic
benefit that accrued from non-compliance, and
deters the defendant, and others smilarly situated,
from future non-compliance; and 3) a binding
commitment from the defendant to perform one or
more environmentally beneficia projects, not
otherwise legally required.

This practice of considering defendants' offers
to perform environmentally beneficia projects as
part of the settlement process has been formalized
in EPA’ s Supplemental Environmenta Projects
Policy. EPA Supplemental Environmental Projects
Policy, 63 Fed. Reg. 25,037 (1998) (this
regulation can be found at
http: //es.epa.gov/oeca/sep/sepfinal .html). SEPs
are defined as environmentally beneficial projects a
defendant agrees to undertake in settlement of a
civil enforcement action that the defendant was not
otherwise legally required to perform. The
principal functions of the policy are to define the
types of projects acceptable as SEPs, ensure that
settlements incorporating the SEPs are consistent
with statutorily conferred enforcement authority,
and ensure that the Government recovers an
appropriate civil penalty.

EPA’s current SEP Policy became effective
May 1, 1998, though prior versionswere in
existence since 1991. SEPs have proven to be a
very effective mechanism for achieving significant
environmenta benefits. For example, in United
Satesv. Jefferson County, Alabama, 119 S. Ct.
2069 (1999), which involved Clean Water Act
violations by a county at eleven wastewater
treatment plants, the settlement included an
environmental restoration SEP, valued at $30
million, that provided for the acquisition of
permanent conservation easementsin riparian
lands. Another environmental restoration SEP was
negotiated in United States v. Sewerage and Water
Board of New Orleans, (E.D. La)) (unpublished
disposition), where the defendant agreed to
perform awater quality improvement project at an
abandoned local beach, with the goal of restoring a
portion of Lake Pontchartrain to fishable and
swimmable conditions. In United Sates v.

National Steel Corp., (S.D. Ill.) (unpublished
disposition), a Clean Air Act enforcement action,
the defendant agreed to implement two pollution
reduction SEPs, valued at $2.4 million. One of the
SEPs will reduce fugitive dust from the
defendant’ s facility, which islocated close to low-
income homes and a hospital. The second SEPisa
residential hazardous waste collection project, co-
sponsored with the state EPA.

A pollution prevention SEP was part of the
settlement in United Sates v. American Insulated
Wire Corp., (D. Mass.) (unpublished disposition).
This project was designed to reduce the
defendant’ s pollution discharges to the Blackstone
River to virtually zero, and to conserve water
through the installation of a closed-loop
wastewater treatment and recycling system. The
settlement also included a pollution reduction SEP,
which will reduce air emissions of sulfur oxides,
nitrogen oxides, and particulates from the
defendant’ s plant by substituting natural gas for
coal in the factory’ s boilers. The combined value
of the SEPs in the case was $1 million. In another
recent case, a settlement included two SEPs valued
at $1.1 million. The first SEP required $1 million
worth of work to restore contaminated land and
wetlandsin the vicinity of the company’s facility,
which islocated in alow-income neighborhood of
South Chicago. The second SEP was an
environmental audit SEP, requiring the defendant
to spend $100,000 on an environmental
management audit. United States v. Sherwin-
Williams Co., (N.D. Ill.) (unpublished
disposition).

Additional categories of approved SEPs
include public hedlth projects, environmental
compliance promotion projects, and emergency
planning and preparedness projects. These, as well
asthe categories referred to in the examples above,
are described more fully in the SEP Policy. SEPs
should generally fal within the policy’ s defined
categories. Others may be considered, but will
require heightened coordination at EPA and the
Department.

Those unfamiliar with the policy need to read
it thoroughly, and should consult with experts at
EPA and the Department on its limitations prior to
discussing the appropriateness of a SEP with a
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particular defendant. Several features of the policy,
however, warrant special mention. The most
notable feature is that the policy appliesonly in
negotiated settlements of civil enforcement actions.
It does not apply once a case has been litigated to
judgment or during an appedl. Civil penalties
agreed upon pursuant to a Consent Decree, or
adjudicated by a court, must be paid to the United
States Treasury. SEPS are not penalties and
should not be characterized as such. If they were
penalties, the Miscellaneous Receipts Act

("MRA™) would require that they be deposited in
the Treasury. Although afew courts have
erroneously held otherwise, a court has no
authority to direct a civil penalty to be used to fund
an environmental project, no matter how
compelling the circumstances or the need appears
to be. See United Sates v. Smithfield Foods, Inc.,
982 F. Supp. 373, 375 (E.D. Va. 1997). Such
action would constitute an improper diversion of
funds from the United States Treasury, and intrude
on Congressional appropriations power. SEPs are
permissible, if and only if, there is no fixed debt at
the time of the negotiation. Since SEPS are based
on the indeterminate nature of a penalty, it is not
appropriate for SEPs to mitigate fixed, stipulated
penalties. Rather, the government may consider the
defendant’ s willingness to implement a SEP as a
mitigating factor only when it has discretion to
decide the amount of civil penalty to accept in
Settlement.

A second important feature of the policy—and
alimitation on the government’ s ability to mitigate
penalties—is a general mandate to recover the
economic benefit derived from failure to comply in
atimely manner. It is EPA and Department policy
that a civil penalty must recover the economic
benefit of non-compliance. Defendants should not
profit from violations. For example, a defendant
that failsto install pollution control equipment
when required has been able to defer the capita
expenditure associated with the purchase of the
equipment. Thisresultsin financia savings. The
penalty should exceed the economic benefit,
regardless of how much the SEP costs to
implement. Thisisonly fair and appropriate. No
defendant should obtain an economic advantage
over its competitors through non-compliance.

SEPs are not a substitute for recovering
economic benefit, though. A penalty payment to
the United States Treasury has more sting and
deterrent value than a project that enhances the
defendant’ s own community or community
standing, or a project that reduces the defendant’ s
future risk of prosecution. One related concern is
the requirement that all publications referring to
the SEP specify that the SEP is undertaken in
settlement of an enforcement action. While SEPs
admittedly show an environmental commitment,
law-breakers should not become heroes.

A third feature of the policy is the elaboration
of guidelines designed to ensure SEPs stay within
Congressional authority conferred on EPA and the
courts. For example, an SEP must be consistent
with any provision of the statute that the defendant
violated, and must advance at least one statutory
objective. Additionally, there must be a connection,
or "nexus," between the violation and the SEP. For
example, awater quality improvement SEP has the
goa of restoring swimmable and fishable
conditions to a lake degraded by unpermitted
dischargesin violation of the Clean Water Act.
This furthers an objective of the Clean Water Act
and, therefore, has the requisite nexus. This nexus
ensures that a SEP truly redresses statutory
violations, as opposed to accomplishing unrelated
EPA or Department objectives.

SEP policy also defines EPA’srole in relation
to implementation, the requirement for certainty
about the SEP at the time of afinalized settlement,
and addresses concerns about improper
augmentation of afederal agency’s appropriation.
For example, SEPs cannot be used to augment the
agency’ s budget where Congress has already
provided or refused funding. These legal guidelines
are discussed in detail in the policy.

A fourth policy addresses the relationship
between 1) the requirement that a SEP be a project
the defendant is not otherwise legally required to
perform, and 2) the scope of injunctive relief that
the United States can obtain under the violated
statute. By definition, an SEP cannot be something
that the defendant is already required by law to do,
or can be required to do by the court in the
enforcement action, or in another action. Thereis
not always a bright line test; yet the fundamental
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principle is that the government gets something of
value which makes the defendant’ s settlement
obligation onerous enough to serve as an adequate
deterrent to similar violations. If the defendant
offersan SEP that it believes it may be required to
do anyway, and the Government mitigates the
penalty in consideration of the SEP, the defendant
gains a significant financia benefit, and the
government loses the deterrent value of a stronger
Settlement.

A fifth feature of the policy addressesthe
question of accountability for the SEP's
completion. SEP policy requires the defendant to
assume responsibility for the SEP's performance.
This requirement would, for example, prohibit a
SEP where a defendant purchases a degraded
habitat, and, because the defendant does not want
to restore or maintain the property, proposesto
write a check for the purchase price and allow
EPA to use the funds to restore and maintain the
property. Because the SEP would qualify as an
environmental restoration SEP, it would seem
proper to consider it as part of the settlement.
Unfortunately, because the SEP policy prevents
EPA from having control over funds to implement
an SEP, and because the defendant must be
responsible for the SEP' s performance, EPA
would reject the proposed SEP.

A solution would be to restructure the SEP
proposal so that athird party — perhaps alocal
nature conservancy group — would contract with
the defendant to implement the SEP. The defendant
would remain responsible for the ultimate
performance of the SEP, but could then contract
for the needed expertise. The restrictions on EPA’s
role in SEP implementation would be resolved.

One consequence of SEPs being available only
through settlement of civil penalty claimsis that
the government may have to forego attractive
projectsif settlement negotiations break down. We
do not, however, seek SEPs as remediad relief
when such relief iswithin the scope of injunctive
relief sought. The environmental statutes we

enforce provide for broad injunctive relief, and asa

matter of policy, the government should seek the
most complete relief available by law. We are

attentive to cases in which courts enjoin defendants

to undertake environmental restoration efforts. In

one recent case, a defendant violated NPDES
permit limits and agreed, as part of the injunctive
relief, to clean up a contaminated river bed. The
injunctive relief was not limited to an order to
comply with the permit. In severa other cases,
defendants agreed to "offset” excess air emissions
by undertaking certain activities, including retiring
pollutant credits that could have been sold or used
by the company. Because these agreements were
part of the demand for injunctive relief, there was
no basis for penalty mitigation. To the extent
courts can be persuaded to order restoration as
part of comprehensive injunctive relief, in addition
to future compliance, SEPs should not be sought.

There is no doubt that, even with more
comprehensive injunctive relief, SEPs will continue
to play important roles in securing fav